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Sociological Jurisprudence: Pragmatism, Reform, and the Social

Positivism (a review)

• Legal positivism emerged in response to the then-dominant school of natural law.
• The objective of positivism is the proper description of law. This is achieved 

through the use of empirical methods (especially the systematic study of case 
law). Law is regarded as a distinct and separate domain, separate from moral 
judgements.

• Moral neutrality is both possible and valuable (in contrast with natural law, 
which is based on the idea of the inseparability of law and morality).

• Legal doctrine emerges as an autonomous domain with an internal logic.
• Hobbes, Bentham, Austin (Command Theory); Hart (Rules); Kelsen (Norms)

Sociological Jurisprudence (Roscoe Pound, 1870-1964)

• Rejects legal formalism as both inaccurate and self-
serving.

• Law is regarded as a “highly specialized social control 
in the modern state”, which functions to ensure the 
survival, stability, and advancement of society.

• Evolutionary understanding of law.

• Law can and should be used as a vehicle for 
progressive social change.

• Focus on legal decisions and decision-makers (judges).

• Descriptive statement: Contrary to positivist accounts, 
judicial decision-making does not involve the mechanical 
application of formal legal rules, doctrines, and 
principles. Decisions are not made in a legal vacuum or 
domain of pure law. Instead, the decisions of judges are 
influenced by extra-legal factors, and particularly social 
processes.

• Normative statement: Judges should not seek to 
mechanically  apply formal law (though they 
should strive for equality). Nor should they 
ground decisions in principles derived from 
unchanging moral frameworks (either internal or 
external to law). Instead, they should be 
p r a g m a t i c . P r a g m a t i s m i n v o l v e s t h e 
consideration of the consequences and 
implications of legal decisions. Decisions should 
be shaped by the objective of maximizing private and 
public interests, and in the advancement of society. 

(Llewellyn, 1893-1962)

• Judicial decisions are not the product 
of reason and the application of 
formal logic. Rather, they are 
informed by intuition and subject to 
post-hoc rationalization. 

• The law is an institution that performs 
law-jobs, which are necessary  and 
socially functional. Law is also a 
craft.

• Five basic law-jobs:

1. The disposition of trouble 
cases (dispute and conflict 
resolution: The law is ‘what 
officials do about disputes’.

2. The regulation of conflict and 
the management of opposing 
interests.

3. The regulation of institutions 
of governance so as to 
legitimate authority.

4. The organization of society as 
a whole.

5. The reproduction of the juristic 
method and the legal field 
(including the training of 
workers).

Legal Realism

(Frank, 1889-1957)

• Seeks to ‘rescue Pound 
from himself’.

• Informed by psychology.

• Judicial decisions do not 
move from premise to conclusion, but from 
conclusion to premise.

• Frank is a relativist and a fact-skeptic. He 
argues that, in law, there are no such things as 
objective facts. Instead, all judges view the 
facts of a case differently, based on internal 
psychological processes and perceptions. 

• The practice of using frozen records means 
that the decisions of higher courts are shaped 
by the perceptions of lower court judges. 

• Subjective interpretations, prejudices, and 
perceptions inform the decisions of lower court 
judges in a given case. If the case moves to a 
higher court, these biases may  be carried along 
in the frozen records of the case.

• To realize the progressive, transformative 
potential of law, it is important to undertake 
reforms that will allow judicial decision-
makers to come to understand their own 
thought processes. This may involve 
psychoanalysis, self exploration exercises, and 
critical introspection.

Objective
Facts

“The very considerations which 
judges most rarely mention, and 
always with an apology, are the 
secret roots from which tine law 
draws all the juices of life. I mean 
of course considerations of what 
is expedient for the community 
concerned. Every important 
principle which is developed by 
litigation is in fact and at bottom 
the result of move or less 
definitely understood views of 
public policy; most generally, to 
be sure, under our practices and 
traditions, the unconscious result 
of instinctive preferences and 
inarticulate convictions, but none 
the less traceable to views of 
p u b l i c p o l i c y i n t h e l a s t 
analysis.”
- Oliver Wendell Holmes, 1881

“Legal monks who pass their 
lives in an atmosphere of pure 
law, from which every worldly 
and human element is excluded, 
cannot shape practical principles 
to be applied to a restless world 
of flesh and blood”
- Roscoe Pound, 1907

What are the 
social purposes of 

law?

Law as a 
mechanism for 

social 
engineering

Questions: 

• What is meant by ‘realism’?
• What is the relationship between sociological 

jurisprudence, legal realism, and the pursuit of 
justice? How is justice conceptualized by these 
theorists?

• Why do Pound, Llewellyn, and Frank focus on 
the study of the common law?


