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Max Weber (1864-1920)
German Sociologist
Major contributor to sociologies of law, 
religion, politics, bureaucracy, and 
culture
author of 
• Politics as a Vocation
• Economy and Society
• The Protestant Ethic and the Spirit of 

Capitalism

Irrational

- Arbitrary, illogical interpretations of 
meaning, not intellectually formed

Rational

- Rule-governed, systematic, make use of 
logical interpretations of meaning, 
intellectually formed

Substantive 
Criteria

- Refer to external 
criteria (religious, 
political, ethical 
values, morality, 
external sources 
of justice) and 
emotions in the 
creation and 
adjudication of 
law

Substantively Irrational

- Lawmakers and law discoverers refer to 
one or more external criteria, but do not 
follow general rules or norms. 

- Decisions are made on an ad hoc 
basis, with no formal efforts to maintain 
consistency.

- Each concrete situation determines the 
decision.

- Outsiders cannot predict the outcome 
of like cases (least predictable 
category)

- ex. Jury decisions

Substantively Rational

- Based on the application of a particular 
external criterion (outside of the body of 
laws applicable to the specific jurisdiction)

- Uniformity in application, resulting in 
predictability in the outcomes of decisions.

- ex. UN definition of human rights
- ex. Crime Control model (Packer 1968)

Formal Criteria

- Legal decisions 
are guided by the 
application of 
formal rules and 
criteria that are 
internal to legal 
systems. 
Decisions are 
arrived at by 
applying these 
rules to the facts 
of a given case.

Formally Irrational

- Decision-making rests on magic, 
prophecy, or revelation. These means 
are inaccessible to the intellect.

- Formal in the sense that particular rules 
are to be followed - often in a complex, 
ritualistic fashion. Deviations from 
protocol can invalidate the process.

- Irrational in the sense that only the 
decision-maker has access to these 
rules.

- Outcomes of decisions are not 
predictable.

- ex. Customary law

Formally Rational

- Rules are clearly stated and followed.
- No external criteria are applied.
- Rules are applied to all similarly situated 

cases in an identical manner. 
- High predictability in decision-making.
- “Law is rational to the extent that decisions 

are based on existing, unambiguous rules. It 
is formal to the degree that the criteria, the 
standards used for arriving at a decision, are 
totally internal (intrinsic) to the legal system. 
And it is logical to the degree that rules are 
the product of conscious construction by 
specific ways of reasoning (i.e syllogistic 
reasoning)” (Milovanovic, 2003: 54)

- ex. Due Process model (Packer 1968)
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• Tensions exist 
between principles of 
substantive and 
formal rationality. 

• Conflict and upheaval 
can see previously-
external principles 
coming to occupy a 
dominant role within 
the new regime.

• The rationalization of 
law is a characteristic 
of modern western 
culture, characterized 
by administration 
through the 
bureaucracy of the 
state. 

• Rationalization 
involves a shift towards 
legal domination, 
whereby authority is 
derived not from 
individuals, but from 
obedience to 
impersonal rules.

• This typology makes use of ideal types 
(heuristic theoretical constructions to aid 
research), and is intended to apply to 
any and all legal forms, and to assist in 
the exploration of historical change.

• As with all ideal type models, real legal 
systems are unlikely to fit neatly into one 
of the four categories presented here.

• These categories apply to both law-
making (the formulation of laws) and 
law-finding (the application of rules and 
decisions).

an order will be 
called law if it is 

externally guaranteed by the 
probability that coercion 
(physical or psychological), 
to bring about conformity or 
avenge violation, will be 
applied by a staff of people 
holding themselves specially 
r e a d y f o r t h a t 
purpose” (Weber, Economy 
and Society)
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