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• The state of exception is both the original relationship between 

sovereign power and life and, at present, a paradigm of 
government. 

• Modern governments claim - and exercise - the power to displace 
the rule of law in order to resolve certain problems, generally 
related to security. 

• The state of exception exists as a potentiality underpinning all 
relations between individuals and the state.  

• The concept of the camp can be productively employed to make 
sense of physical spaces that are characterized by normalized 
exceptionality and whose denizens have the status of bare life. 

Butler: The State of Exception is Governmentalized
• “... with the suspension of law comes a new exercise of state 

sovereignty, one that not only takes place outside the law, but 
through the elaboration  of administrative bureaucracies in which 
officials now not only decide who will be tried, and who will be 
detained, but also have ultimate say over whether someone may be 
detained indefinitely or not” (2004: 51)

• “Those who decide on whether someone will be detained, and 
continue to be detained, are government officials, not elected ones, 
and not members of the judiciary. They are, rather, part of the 
apparatus of governmentality; their decision, the power they wield 
to ‘deem’ someone dangerous and constitute them effectively as 
such, is a sovereign power, a ghostly and forceful resurgence of 
sovereignty in the midst of governmentality” (2004: 59)

Ericson: The State of Exception is Legalized
• In the contemporary context, the state of exception takes the form 

of counter-law - laws against law or rules about exceptions to 
rules.

• Counter-law involves the use of legal mechanisms to circumvent 
procedural barriers imposed by law.

• The contemporary neoliberal political culture is preoccupied with 
uncertainty.

• Precautionary logic demands demands action intended to ward off 
imagined sources of harm.

• Counter-law involves the enactment of new laws “to erode or 
eliminate traditional principles, standards, and procedures of 
criminal law that get in the way of preempting imagined sources of 
harm” (2007: 24)

Larsen and Piché: 
The State of 
Exception is 
Institutionalized
• Focus: the 

intersection of 
exceptional practices 
and organizational 
mandates. 

• At issue: Sovereign 
power and counter-
law authorize 
extraordinary 
actions. But how do 
existing 
organizations 
operationalize this 
newfound authority 
in a context of 
official mandates, 
organizational 
cultures, resources, 
and capacities?

• Answer: legal 
exceptions give rise 
to the expansion and 
blurring of mandates, 
the blending of 
authority and 
capacity in 
collaborative 
arrangements, and 
the emergence of 
ancillary exceptions. 
Organizations are 
distorted by states of 
exception carried out 
under the politics of 
insecurity.

Case Study: The Canadian Security Certificate Regime
• “[Security certificates] are “mechanisms of normalized exceptionality that are given form and a semblance of legal 

legitimacy through counter-law and a political-managerial dialectic of securitization and that operate according to 
a precautionary and pre-emptive logic” (Larsen and Piché 2009, 210). 

• Certificates are legally operationalized through 
Division 9 (s.77) of the Immigration and 
Refugee Protection Act (IRPA), which allows 
the Ministers of Public Safety and Citizenship 
and Immigration - acting on the basis of secret 
information - to co-sign a 
document deeming a person 
without Canadian 
citizenship status to be 
‘inadmissible’ to Canada, 
and authorizing that 
person’s indefinite detention 
pending expulsion from the 
country. Although there are 
several grounds on which a 
certificate can be based, for 
the last decade they have 
primarily been used to 
detain Muslim men deemed 
to represent threats to 
national security, by virtue 
of an alleged connection - in 
the past, present, or future - 
to terrorism (Larsen, 2013).

• Despite repeated references to the exceptional nature of certificates, the certificate regime has become interwoven 
with a range of other institutions and practices. I have previously argued that this is the inevitable result of the 
normalization of extraordinary measures through counter-law (see Welch 2009; Ericson 2007): the enforcement of 
such laws “necessarily gives rise to subsequent and ancillary exceptions at the institutional level, like ripples 
emanating from a stone dropped in a pond. What begins with an obscure provision under immigration law results 
in special courts, special prisons, special advocates, special conditions of release, and so on, all framed as logical 
and common-sense extensions of the underlying counter-law” (Larsen and Piché 2009, 225). The certificate 
regime, in other words, is expansionary. It is characterized by a succession of temporary measures, some of which 
are discontinued and replaced, and others which are formalized and rendered permanent. Security regime texts 
reflect this creative process, as professionals discuss the means through which legal authority can be matched with 
institutional capacity. What begins as an exercise in (in)security problem-solving (where, when and how can 
government agencies facilitate the indefinite detention of non-citizens?) can, over time, evolve into a set of ‘best 
practices’, stable partnerships, and even new institutions. (Larsen, 2013)
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Kingston Immigration Holding Centre Closes, Legacy Remains
Prism Magazine [http://prism-magazine.com/]
Michael Larsen. Published on April 20, 2012

It seems that the decision to close the Kingston Immigration Holding Centre (KIHC) was made in December 2011, and the facility is no longer 
operational. Postmedia News broke the story this week. The KIHC, a unique prison expressly designed to detain persons held on ‘security 
certificates’ under the Immigration and Refugee Protection Act, opened in April 2006.
The official rationale for its closure almost six years later was “to allow the agency to better align its resources,” according to a Canada 
Border Services Agency (CBSA) spokesperson. It is unsurprising that the decision to close the facility was informed by financial 
considerations, as it was always an expensive prison-within-a-prison, and it had long been dormant.
Along with many human rights groups, social justice advocates, and supporters of the campaign to abolish security certificates, I have been 
calling for the closure of the KIHC for years, so this news is most welcome. My celebration of this announcement is qualified, though, for two 
reasons.
First, the minimal information that we have about the closure of KIHC leaves some important unanswered questions. Specifically, what are 
the current arrangements for the detention of persons subject to security certificates? There are still three men on conditional release facing 
security certificate proceedings – Mohamed Harkat, Mohamed Mahjoub, and Mahmoud Jaballah. Hypothetically, any of these men could be 
detained by the CBSA following an alleged breach of their release conditions.
In the case of a severe breach, a Federal Court judge could order one of them returned to long-term imprisonment. This is unlikely, but not 
impossible, especially given the CBSA’s history of unreasonable arrests and intrusive house raids in certificate cases. Where would a person 
be detained in such circumstances? For opponents of the ‘secret trial’ process, understanding these provisions offers important insights into 
the federal government’s vision for the future of the certificate regime.
The second reason for my ambivalence about the closure of the KIHC is the legacy that the institution leaves behind. I would feel more 
comfortable going forward if I knew that the facility was ordered closed because the arrangements governing its operation and the form of 
detention it made possible were deemed to be untenable – either in a court of law or in the court of public opinion. As it stands, the KIHC 
project is as a testament to the viability of a Canadian ‘special prison’ model that normalizes an exceptional form of detention.
To appreciate the legacy of the KIHC, it is worth reviewing its origins, purpose, and governing arrangements.
The Emergence of the KIHC
In at least one respect, prisons are like superheroes: you can learn a lot about their purpose, character, and abilities by figuring out their 
‘origin stories.’ The KIHC, in keeping with its exceptional nature, has two such stories – one related to the particular problems faced by 
governments involved in security certificate detention in 2005, and another that can be traced back to conversations in the Canadian 
government in the months following the events of 11 September, 2001. The interweaving of these two stories gave rise to the KIHC
When the Canadian Government issued security certificates against the Secret Trial Five, they made use of a standing arrangement whereby  
‘maximum security’ immigration detainees are held in provincial prisons. These facilities are not intended for long-term detention. As the 
years dragged on and the security certificate detainees vigorously contested their cases, the conditions of their detention became a subject of 
protest. A protracted series of hunger strikes generated public attention and political pressure.
Memoranda from this time period, obtained under Access to Information (ATI) law, discusses the pressure that the Government of Ontario 
was putting on the federal government to develop an alternative arrangement. From the provincial perspective, the cases – which are federal 
in jurisdiction – were generating negative publicity and raising questions about provincial detention facilities. By summer 2005, it was clear 
that the current situation was untenable, and the federal government began planning a federal “solution.”
After considering a range of options, it was decided that the best solution would be to create a  special maximum-security prison within an 
already-existing maximum-security prison. Millhaven was selected as the location because it had an unused building on its grounds that 
could be retrofitted, and because it was roughly midway between Ottawa and Toronto, where the detainees were then being held. This origin 
story depicts the emergence of the KIHC as a response to political pressures, an effective hunger strike campaign, and legal challenges 
regarding existing conditions of detention.
The second account of the emergence of the KIHC has to do with the history of the question to which the KIHC came to be a solution: What 
sorts of arrangements should the Government of Canada make for the detention of ‘special prisoners’ in the context of the so-called ‘war on 
terror’? The paper trail that I have been able to piece together using ATI shows that an Interdepartmental Working Group on Detention Issues 
was quickly struck, and on November 28, 2001 the Correctional Service of Canada tabled a report entitled “Detention of Individuals Not 
Serving a Sentence Nor Awaiting Trial: Position of the Correctional Service of Canada.”

The events of September 11, 2001, as well as initiatives such as the Bills C-11 and C-36 have the potential for creating an 
increased need for detention in Canada—either emanating from illegal immigration or refugee claims, Prisoners of War requests or 
International Criminal Court results. In anticipation of ministerial direction on this issue, an analysis was undertaken to determine 
how the Correctional Service of Canada (CSC) should best assist Citizenship and Immigration Canada (CIC) and other 
Departments or Governments. The paper recommends that CSC’s position with respect to detention (i.e. persons detained for 
reasons other than serving a sentence or awaiting trial) be to share its correctional expertise, [REDACTED].

Among the issues outlined in the report is the difficulty associated with the participation of CSC in forms of detention that fall outside its legal 
mandate outlined in the Corrections and Conditional Release Act. CSC flagged this as a problem from the outset, although the report does 
describe a solution whereby the service would share “correctional expertise” up to and including staffing and secondments.
This discussion was anticipatory in nature. Only three of the Secret Trial Five had been arrested in November 2001, and the discussion was 
not focused on the problems of security certificate detention. Rather, it was assumed that the emergent ‘war on terror’ would give rise to the 
need for extraordinary detention arrangements, outside the realm of criminal justice. When the hunger strikes and legal challenges pressured 
the federal government to pursue alternative options for security certificate detention in 2005, officials were able to turn to a body of work that 
had begun years earlier. The eventual arrangements governing the KIHC were remarkably similar to the vision of collaborative detention 
outlined in the 2001 CSC report.
A Special Prison
The KIHC was a situated in a fenced-in compound within the broader Millhaven Institution. It had a start-up cost of $3.2 million and an 
operating cost of between $1.6 and $2.6 million annually. The KIHC had a capacity of six persons. Its operations were kept strictly separate 
from the general goings-on at Millhaven, although the personnel responsible for the day-to-day operation of the KIHC were CSC correctional 
officers with special training and a different set of rules and procedures. Management of the facility, on the other hand, fell to the CBSA. This 
made the KIHC a unique hybrid prison.
When I first learned about its opening in 2006 the first question that came to mind was “How has the CSC become involved in the detention 
of people who have not been sentenced to a term of imprisonment of two years or more as the result of a criminal court proceeding?”. As a 
rule, persons held in remand custody or sentenced to terms of imprisonment up to two years less a day fall under provincial jurisdiction, and 
sentences of two years or more fall under federal jurisdiction.
The mandate of the CSC, as set out in the Corrections and Conditional Release Act, emphasizes terms like “sentences imposed by the 
courts” and “offenders”, neither of which apply in security certificate cases. The Act does not establish the CSC as the go-to source for all 
forms of imprisonment, and it confers no authority to enforce the IRPA or other immigration law. How, then, could CSC get into the business 
of indefinite administrative detention related to security certificates?
The short answer is that the CBSA contracted the CSC to provide detention services that fall outside the scope of CSC’s legal authority and 
stated mission. A Memorandum of Understanding sets out the arrangement.

An excerpt reads:
5. The role of the CBSA is to provide oversight and monitoring of services provided by CSC under this MOU according 
to the IRPA and the CBSA policies and procedures;
6. The role of CSC is to provide the detention facility and services required by the CBSA in this MOU in the manner of a 
contract service provider for and on behalf of the CBSA;

When a CSC officer crossed the threshold of the KIHC, he or she lost the powers of a peace officer provided by the Corrections and 
Conditional Release Act and gained peace officer status under the IRPA. This allowed the officer to facilitate the detention of a person that he 
or she would otherwise have no authority to imprison.
It was surprising to learn that the CSC could become a ‘contract service provider,’ offering detention services to other government 
departments in possession of the authority to imprison people but lacking the capacity to do so. If the mandate of the CSC can be 
circumvented through the signing of an interdepartmental memorandum – as opposed to an act of Parliament, then what are the real legal 
limits on who can be detained by CSC? Could a similar MOU be signed to allow CSC to take part in the indefinite detention without trial of 
alleged subversives, or radicals? Such arrangements have been made in the past. Could the recent hardening of immigration policy and the 
introduction of bills to allow for extended detention of people seeking refugee status precipitate the creation of new ad hoc CSC-run 
maximum security detention facilities along the lines of the KIHC? Even if we determine these eventualities to be unlikely, the KIHC project 
shows us that they are not beyond the realm of possibility.
The KIHC Legacy
From the outset, I was concerned about the precedent KIHC set. It is an example of the way that appeals to the alleged exigencies of 
national security can be used to unmake and remake institutions. It is easier for governments to quietly implement specific collaborative 
security arrangements than it is to undertake comprehensive, democratic, and public law reform processes. The result is an (in)security field 
that is increasingly governed by MOUs and ad hoc arrangements, and these create serious accountability gaps.
In the KIHC case, the MOU that allowed CSC officers to operate the facility did not similarly extend the authority of the Office of the 
Correctional Investigator (OCI), leaving the detainees the only people under CSC control who could not avail themselves of the OCI’s 
complaints process. This was not an accident. One of the lessons of the KIHC ‘era’ is that the constantly-shifting institutions of the (in)security  
field have completely outmaneuvered the comparatively constrained mechanisms intended to hold them to account.
In closing, I think that advocates of human rights and social justice have cause to celebrate the closure of the KIHC. But we also need to 
remember that it did not come to close in a way that precludes the opening of similar facilities in the future. A voluntary closure is not the 
same as an act of abolition. Indeed, I’m sure that the KIHC project is regarded in many government circles as a costly but otherwise 
successful initiative that fulfilled its purpose, and I suspect that the KIHC ‘template’ for special prisons lives on, despite the closure of the 
facility.
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