
Before the Law, Asking Questions ...

Before the Law stands a doorkeeper on guard. To this doorkeeper there 
comes a man from the country and prays for admittance to the Law. But 
the doorkeeper says that he cannot grant admittance at the moment. The 
man thinks it over and then asks if he will be allowed in later. "It is 
possible," says the doorkeeper, "but not at the moment." - Kafka, ‘Before 
the Law’

We began our study of law and society by considering the meaning of 
Kafka’s cryptic parable “Before the Law”, from his story The Trial. This 
parable gives rise to a number of questions - why does the man from the 
country seek access  to the Law, and why does he spend his entire life in this 
pursuit? Who - or what - does the doorkeeper represent, and how does he 
come to stand between the man from the country and the Law? What is the 
meaning of the idea that the door to the Law is  personalized - meant only 
for the man from the country? What, ultimately, does the Law represent?

Pavlich (2011: 183) proposes  that “[p]erhaps, at one level of thought, Kafka 
addresses the idea that law cannot be grasped, objectified, and discovered. 
We may apprehend the rituals, the gatekeepers, and even encounter the 
many thresholds that lead to various  institutional parts of a ‘justice’ system. 
Nevertheless, the law remains elusive, beyond our grasp, forever in excess 
of where we try to domesticate it, to make it something tangible”.

In the same spirit, I suggest that the parable is best regarded as a 
provocation - an invitation to pose questions about law & society - rather 
than a problem to be solved in a definitive fashion. This is  also a good 
description of the purpose of this course. 

Each of the perspectives we have studied provides  a distinct way of 
standing before the law, asking questions of law and society, and 
pursuing answers. Some of these approaches focus on the nature of law 
and its role in shaping society. Others focus on the nature of society and 
explore how social forces give rise to legal regimes. And others  regard both 
law and society as indistinct and always-emerging, and make the nature of 
this emergence their object of analysis. 

Classical Natural Law
Plato, Aristotle, Augustine, Aquinas, Grotius
• If the legitimacy of a given law or legal order 

is tied to its conformity to higher, external and 
universal order of justice, how can we come to 
understand the features of this order?

• How can we evaluate the morality of law?
• What are the features of law without justice?

Durkheim’s Law
• How do social forces shape law?
• How do particular forms of social solidarity 

give rise to particular forms of law and 
particular visions of morality?

• What are the social functions of crime, law, 
and punishment?

• How can we use the study of law as a means 
of measuring society?

Foucault and Law
• How does the ‘becoming’ of law at a given point in 

time reflect broader socio-historical forces?
• How does power operate through legal practices? What 

are the forms of power that are associated with 
contemporary legal mechanisms?

• How is law mobilized as a tactic in the governing of 
individuals, groups, and populations?

• How does power create subjectivities? How does it 
generate resistance?

• How have legal mechanisms in late modernity become 
implicated in broader projects of regulation and 
governance?

Contemporary Natural Law
Fuller, Finnis
• What is the relationship between valid law and 

morality? 
• How can we understand morality without 

relying on external and universal sources of 
justice?

• How does morality relate to lawmaking and 
the internal dynamics of legal practices and 
procedures? 

Law and Society According to Marx
• How do social forces of production shape 

legal systems?
• What are the ideological functions of law?
• How is law implicated in class struggles?
• What are the particular functions of law in a 

late-stage capitalist society?
• What are the prospects for law as an 

instrument of progressive social change?

Sovereignty and Exceptions
Agamben, Butler, Ericson, Larsen and Piche, Mbembe
• How does sovereign power operate in modern and late 

modern societies, and what is its relationship to law?
• What is the nature of legal exceptions? How are they 

created, how do they function, and what are the 
implications of their normalization?

• How can we understand the status of persons who 
occupy states of exception?

• How are ‘laws against law’ employed in a context of 
uncertainty?

• How can we understand law in a context of 
necropolitics?

• What are the implications of the intersection of states of 
exception and ‘normal’ legal institutions?

Legal Positivism
Hobbes, Bentham, Hart, Kelsen
• What is the relationship between law and 

sovereign commands?
• How can we conceptualize law and obedience 

to law without reference to questions of 
morality?

• What are the characteristics of legal rules and 
norms, and of the legal field?

• How can we understand law as a social fact?

Weber’s Sociology of Law
• How has the rationalization, formalization, 

and bureaucratization of society shaped the 
nature and function of laws?

• What is the nature of the staff of people who 
have exclusive powers to coerce compliance 
with legal order?

• How does law operate in a rational-
bureaucratic society?

Derrida and Deconstruction
• How do legal decisions reflect differance?
• How can legal texts be deconstructed, and to 

what ends?
• What are the implications of an 

undeconstructable justice that is ‘always 
becoming’? How does law become in the 
name of justice?

Sociological Jurisprudence
Pound, Llewellyn, Frank
• How do extralegal socio-cultural, psychological, 

and other contextual factors shape judicial 
decision-making?

• How can we use our understanding of these 
contextual factors to predict the outcome of 
judicial decisions?

• What are the social purposes of law?
• What are the unique functions (jobs) of law?
• How do interpretations of facts and rules made by 

lower court judges shape the decisions of higher 
courts?

Critical Legal Studies
• How do legal systems, legal rules, and legal 

practices perpetuate social inequalities based 
on race, class, and gender?

• How can we demystify law so as to expose its 
role in the reproduction of hierarchies?

• How can progressive interventions and law 
reform projects function to restructure law and 
society? CRIM 3305 - Law & Society 
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